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Overview

• General Approach to Minimizing Risk in Trading 
Agreements and PPAs: 

– Market Risk:  Hedging against power price fluctuations

– Credit Risk:  Secure both parties’ obligations while 
maintaining maximum flexibility and liquidity

– Regulatory Risk:  

• Change in Law Provisions, Dodd Frank

• Compliance, Compliance, Compliance
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Renewable Hedges – Purpose

• Primary Purpose of a Renewable Hedge:

– Market Risk.  Fixed for floating financially settled swap 
to minimize the project’s risk against volatility in energy 
prices during the term of the hedge (power sold short-
term into the ISO)

– Credit Risk.  Historically, a hedge with a highly rated 
hedge provider (or one backed by a rated Guarantor) 
provides the project’s Lenders/Tax Equity Investors 
comfort that payments under the hedge will be made
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Renewable Hedge – General Terms 

• Commercial Terms: 

– When:  Pre or mid-construction and prior to COD

– Term:  Varies – as long as ten years or as short as two or three

– Settlement:  Monthly – Floating Price based on Index

– Volume:  Notional Quantity – Set at signing, based on estimate 
of actual output

– Project Credit:

• Unsecured credit line based on hedge provider’s credit 
rating with daily/weekly collateral calls

• Requirement to post if hedge provider falls below 
Investment Grade

• Tracking Account – to smooth the potential difference in 
cash flow caused by the divergence of actual energy 
output and the notional quantity
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Renewable Hedge – Secured Credit

• Hedge Provider Credit: 
– Complex arrangement of letters of credit and a lien on 

the project (for example):
• Letters of credit to cover a small percentage of the 

Hedge Provider’s exposure (“Independent 
Amount”)
– May amortize

• Upon COD, Hedge Provider is secured by a lien on 
the facility
– May be combination of first and second lien
– First lien may be capped 
– Intercreditor, Covenants (similar to Loan 

Agreements), Consent with equity squeeze
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Renewable Hedge – Benefits

• Benefit to Lenders/Investors:  guaranteed stream of settlement 
payments backed by solid credit.  However, post- 2009: 
– Fewer hedge providers in the market
– Trend: the resurgence of PPAs

• Benefit to Hedge Provider: Right Way Risk – as the hedge 
provider’s exposure to the project increases due to rising power 
prices, the value of the collateral also increases
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Renewable Hedge – Benefits

• Benefit to Project:
– Lien structure frees up capital and cash to be used 

elsewhere

– Allows company to maintain corporate structure flexibility  
Despite restrictive covenants,
• Hedges typically sit at the level of project or its direct 

owner
• Rare to include change of control provisions
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REC Agreements: A Different Approach

• RECs:  Various Structures for Selling/Buying:

– PPA where utility/purchaser buys all power and RECs

– Long term REC Purchase Agreement – RECs are 
unbundled from the underlying power and sold 
separately (depending on the program) 

• More than half of the states allow for the 
unbundling and trading of RECs

• Importance of monitoring State RPS requirements
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REC Trading Documentation

• Product Definition will depend on whether deal is an OTC 
REC transaction or a power deal that includes bundled 
environmental attributes (including RECs)

– Each state’s definition of what constitutes renewable 
generation and renewable energy goals may differ

– Enough overlap in some cases that RECs from one 
facility can be used for compliance with multiple states, 
e.g., Maine, Connecticut and New Hampshire, but RECs 
cannot be double counted 

– Consider how to draft damage provisions, including 
which state’s ACP to use as a cap on Buyer damages 
when RECs satisfy multiple state RPS requirements
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Benefits of REC Agreements 

• Attractive to players in the secondary market, e.g., financial 
institutions, who can price competitively and may resell to 
entities needing RECs for compliance

• Maximize the value of the various products generated by a 
wind facility: 

– Power is sold into ISO/RTO

– RECs sold separately at a fixed price that may be higher 
than the fixed price that would have been paid for power 
+ RECs

– Flexibility:  Can be short term, e.g., 1-2 years, or long 
term, e.g., 10 years

– Credit: Can be a secured lien or cash/LCs
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Force Majeure

• Financially-settled hedge: 

– should not be an issue provided the project continues to 
make settlement payments under the swap

– may be an issue if the hedge is secured by a lien on the 
facility, e.g., if there is casualty or condemnation event, 
the collateral’s value is diminished.  This may be a 
termination event

• REC Agreement: Project will have ability to cover

– What constitutes a “Replacement REC” will be 
negotiated, e.g., do solar, biomass, etc. count?

• PPA: Damages, may have a termination right if continues for 
a predetermined period 
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Change In Law Provisions

• Who Bears the Risk?

– Seller: 

• Risk of existing/known laws

• Pricing is based on known costs at signing

– Buyer: 

• Seller must bear risk that RECs satisfy RPS 
Requirements over the term
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Change In Law Provisions

• Historically important in Power/REC Agreements:  Changes 
in state RPS programs, adoption of a federal RPS, shifts 
from zonal to nodal delivery points, and generally laws that 
materially affect the original economics 

• Recently more important in financially settled transactions 
because of the Dodd-Frank Act
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Change in Law: General

• Features of Change In Law Provision:

– Description of the Change in Law, e.g., a public agency 
eliminates RECs, federal RPS is enacted, or other 
material adverse change in the application of the 
applicable RPS which makes it impossible to transfer 
RECs

– Parties agree in good faith to try to amend the 
Agreement to comply with new regime and retain the 
original economics, benefits and burdens of the deal

– If parties cannot agree, can either walk away with no 
further liability, or dispute provisions apply.  Ideally, 
parties will agree; no further fees or expenses
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Change in Law: Dodd-Frank

• Primary Concerns:

– a particular swap or hedging strategy might constitute 
“dealing” and cause either party to be a “swap dealer”

– In this scenario, a change in law provision would permit 
the project to walk away and restructure it’s positions to 
avoid any registration requirement for swap dealers

• Forward Physical Power/REC Transactions: 

– Excluded from the definition of “swap”
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Change In Law: Dodd-Frank

• Change in Law.  A party has a walk-away right if it determines 
that it’s activities will cause it to be designated as a swap 
dealer or major swap participant under the CEA and the 
CFTC’s regulations

• Reporting.  Include a “reporting counterparty” designation to 
make clear which party will report the swap once the reporting 
regulations are finalized

• Permitted Transfer.  In addition to other considerations re a 
permitted transferee, require that the transfer does not create 
any adverse changes to the economics of the transaction 
resulting from clearing or posting requirements or otherwise 
(e.g., an end user cannot, without consent, transfer an 
agreement to a swap dealer)
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Compliance!!

• One of the most effective ways that in house counsel can 
reduce risk at every level (economic, regulatory, political, 
criminal) is to ensure that the company is in compliance 
with the relevant regulatory framework, e.g., FERC, CFTC, 
ISO/RTO: 

– Current Compliance Manuals

– Regular Compliance Training

• FERC and the CFTC have anti-manipulation and anti-fraud 
authority over cash markets.  Note that there are generally 
far fewer CFTC issues for companies that mostly engage in 
physical transactions

• That being said . . . 
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Compliance Manuals and Compliance 
Training

• “Culture of Compliance”.  In an agency investigation, 
important considerations in the determination of liability and 
sanctions will be whether the company had a culture of 
compliance, e.g., did it conduct compliance trainings and 
provide relevant employees with compliance manuals, was 
senior management directly involved in compliance

• Purpose of Compliance Training is to provide an overview to 
employees as to how to: 

– navigate legal and compliance issues; 

– know when to ask questions; and 

– know who to go to with questions
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Compliance Takeaway: There Is No 
Substitute for Common Sense

• Educate employees to avoid using words that attract 
unwanted attention from regulators:

– Remember Enron? (“Do you know when you started over-
scheduling load and making buckets of money on that?”)

• Apply the “Smell Test”; and

• If a transaction or strategy does not feel right, don’t do it
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Trapdoors and Springboards: 
Navigating Development Agreements with 
Wind-Savvy Local Governments 
Jeff Becker
RES Americas



Local Government
• SOFT AND HARD POWER

 Soft: project from cradle to grave
 Soft: nimble and reactive
 Soft: public relations
Hard: tax, permitting and inspection authority

• DEVELOPER GOALS

Cost certainty and timing of approvals
Representations and warranties in critical project   

agreements
Public relations



County Special Use Permits

 Hundreds of pages prepared a long time before 

COD

 Conditional approval: 
Access permits 
Oversized vehicle permits 
Grading 
Erosion and sediment control plans 
Entrance permits
Building permits



County Special Use Permits

• The words every developer loves to see: 

The Board of County Commissioners “retains continuing jurisdiction over 

the permit to address future issues concerning the site and to insure 

compliance with the conditions of the permit.  The applicant is 

responsible for complying with all of the foregoing conditions and all 

other county zoning or other land use regulations. Noncompliance 

with any of the conditions may be cause for revocation of the 

permit.”



Timing is everything
Building Permit Example

 Often based on value schedule designed for single permanent buildings (i.e. Pole Barn)

 Applied  to whole structure (foundation, nacelle, blades etc.)?

 O&M building and transmission lines?

 Further implications of whole structure approach: sales and use taxes

BUILDING PERMIT FEES TABLE

TOTAL VALUATION                                        FEE

$1.00 to $500.00                                        $21.00

$501.00 to $2,000.00                                  $21.00  for the first $500.00 plus 
$2.75 for each additional $100.00 or fraction thereof

$2,001.00 to $25,000.00                             $62.25 for the first $25,000 plus 
$12.50 for each additional $1,000.00 or fraction thereof 

$25,001.00 to $50,000                                 $349.75  for the first $25,000.00 plus
$9.00 for each additional $1,000.00 or fraction thereof



The Legal Stuff

A Contract and a Settlement

 Are Development Agreements authorized? 

 Are Development Agreements enforceable?

 Drafting: address full breadth of local 
government’s reach

 Drafting: address the developer’s goals



Critical Issues

 Cradle to grave

 Timing

 Participation

 Authority

 Money 



Thank You

Jeff Becker
RES Americas
303.439.4200
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Impact of State and Local Taxes

 State and local taxes have a significant impact on wind 
developments 
 Property tax alone can be shockingly expensive:

 10% - 20% of total revenue (before deductions)
 50% - 70% of operating expenses (including land leases)

 Sales tax can equal 6% - 9% of total cost
 Proper planning can mitigate adverse impact

 Consider tax issues early
 Important consideration in site selection
 Retain eligibility for economic incentives
 More accurate economic forecasting
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Types State & Local Taxes

 Ad Valorem Property Taxes
 Often largest operating cost
 Particularly prominent during early project lifecycle when 

values are highest

 Sales & Use Taxes
 Most relevant during construction phase
 Can generally be avoided through exemptions
 Significant exposure if not done correctly

 Income/Franchise Taxes
 Usually becomes more costly later in project lifecycle
 Availability of renewable energy credits
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Incentives: Necessary and Misunderstood

 State tax policies regarding incentives are hotly 
debated and constantly changing: 
 "As part of a budget prioritization process, easy targets for 

cuts are targeted tax incentives. Although these tax breaks 
are politically popular because they enable officials to cut 
ribbons at a shiny new facility or take credit for a handful of 
new jobs created, the evidence suggests that they do more 
harm than good. They work only if politicians are effective 
venture capitalists, picking winners and losers correctly. 
Existing businesses that pay their taxes year-in and year-out 
are usually not eligible, and the new facilities and jobs have a 
habit of disappearing as soon as the credits stop."                  
~Joseph Henchman (vice president of legal and state projects at the Tax 
Foundation) Who's Best at Cutting State Spending? Mitch Daniels [Governor 
of Indiana] Sets the Example, N.Y. Times, May 17, 2011 
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Faulty Assumption: Any Viable Business can Afford This

 Property and sales taxes impose disproportionate 
burdens on wind energy
 Property and sales taxes were never imagined as 

capturing a major portion of a business' revenue
 2% of project fair market value ("FMV") for traditional 

energy projects may represent a fraction of a percent of 
revenue

 2% of project FMV for wind can represent 10%-20% of 
revenue

 Fixed generation costs are included in the FMV of a 
wind project

 This is the economic equivalent of adding a 30 year 
supply of fuel to the FMV of a fossil fuel facility
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Importance of State and Local Tax Incentives

 Property and sales taxes often represent such a large 
portion of cash flow that many wind projects are not viable 
without incentives - not because wind projects are 
uncompetitive, but because basic assumptions behind the 
taxes (e.g., they represent a small fraction of revenue) do 
not fit the realities of businesses requiring such 
disproportionately large, front-loaded capital investment
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Securing and Preserving Economic Incentives

 To secure and preserve necessary incentives, wind 
developers must emphasize economic realities and 
benefits of wind projects in addition to environmental 
benefits
 They use a disproportionately small amount of state 

infrastructure and services compared to the taxes they pay 
 They diversify a state's energy portfolio
 They create and support jobs both directly and indirectly 
 They produce electricity without using water
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Economic Development Incentives

 Basic types of state and local incentives:
 Property tax abatements/value limitation
 Sales tax exemptions
 Income/franchise tax credit
 Tax increment financing, grants, bonds, loans

 Importance of seeking incentives early
 They are incentives, not rewards
 Limited program funding
 Often contingent on competitive site selection
 Approval time frame may delay construction
 May require designation or expansion of an economic 

development zone
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Vague Scope of Many Incentives

 Wind projects are still new, even novel in many areas 
and great discretion is given to local administrators
 Incentives are often largely negotiable

 Term and amount of property tax abatement
 Requires significant lead time
 Can require educating local administrators and resolving public 

concerns

 Early commitment will reduce negotiating leverage and may 
preclude participation
 Incentive programs are designed to attract, not reward, new 

investment
 Prior to securing incentives avoid:

 Purchasing or leasing land or obtaining permits
 Contractually committing to build or supply power
 Making public announcements of intent to build
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Property Tax - Valuation Methodology

 Project valuation methodologies vary
 Cost less depreciation (typically 20 year straight line with a 

20% - 50% floor)
 Income-based approach (capitalization of projected revenue, 

including FTCs, grants, etc.)
 Blend of the cost and income
 Trend is towards income-based methodology as data 

become available

 Land valuation issues
 Increased tax on residents' land generally passed through to 

wind farm developer under lease
 Project may affect special use valuation (agricultural)
 Development may trigger rollback taxes for landowners
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Sample Property Tax Incentive Programs

 Texas 
 Tax abatement agreements
 Value limitation agreements
 Exemption for on-site wind

 Oklahoma
 5 year tax abatement

 Kansas
 Qualifying wind projects not subject to property tax
 Payments in lieu of taxes
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Sales Tax Issues - Overview

 Significant potential exposure
 $200 million investment at 7% rate = $14 million

 Manufacturing exemption
 Electricity generation is manufacturing in most states
 Turbines, solar panels, etc., generally exempt; collection 

system & substation less clear
 With effective advocacy, taxpayers can often obtain favorable 

advance rulings clarifying ambiguities about what is covered

 Renewable Energy and Economic Development 
exemptions are often more robust

 Important to follow proper form
 Proper documentation (e.g., exemption certificates)
 Separating exempt charges in contracts and invoices
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Sample Sales Tax Exemptions

 Washington
 Exempts sales of machinery and equipment directly used to 

generate electricity using renewable resources and any 
charges for installing such machinery (subject to limitations)

 Iowa
 Exempts sales of "wind energy conversion property"

 Other states
 Some states (e.g. Texas, Indiana) consider electricity to be 

tangible personal property, and purchases of equipment to 
generate electricity may thus be covered under their general 
manufacturing exemptions 
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About Baker Botts

 Renewable energy experience in most states 
regarding state tax and incentives process
 Interacting with localities
 Negotiating incentives
 Ensuring contracts have proper tax language
 Resolving procedural hurdles
 Identifying overlooked incentives
 Utilizing relationships with taxing authorities
 Obtaining advanced rulings on tax issues
 Assisting in favorable resolution of audit issues
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Balance of Plant Contracts

Roads, Foundations, Erection, Collection System, SCADA, Substation

Turbine Supplier Owner

BOP—EPC
Contractor



TSA and BOP Coordination

• Technical requirements
• Delivery and Schedule

– Inspection and unloading
– Demurrage
– Risk of Loss

• Commissioning and certifications



Loss or Damage of Key Equipment

• Risk of Loss
• Indemnification
• Insurance
• Delay in Replacement



BUILDER’S RISK INSURANCE

• Who is insured
• What is insured
• What occurrences
• Waiver of claims is good
• What happens in event of loss



CONSEQUENTIAL AND LIQUIDATED DAMAGES

• Waiver of consequential damages
– How valid?

• LDs—Sword and Shield
– Delay damage and amount
– Limit of liability
– Aggregate Cap



LIQUIDATED DAMAGES

• Rules on enforceability
• What if invalid?



Peter C. Halls
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